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Abstract. The impact of NSAs such as organized armed groups, organized crime groups and 
terrorist groups on MENA (Middle East & North Africa) region is twofold. They fuel instability, 
crime, violence, and armed conflicts in the region and turn into push factors, if not means 
or vehicle, for illegal migration towards Europe where it is often perceived, right or wrong, 
as a serious threat to security. The EU response to migration is therefore evolving as well 
as the related security policies. Following decades of strong and wide protection of human 
rights in any situation, European States are seeking for a new and different balance between 
human rights and security. It seems as if States are nowadays ready to trade some political 
idealism and legal functionalism in the field of migration and human rights for more political 
pragmatism and legal formalism in the field of security. Some clues are emblematic of this new 
approach of security marked by some US‑style features such as a more limited judicial review 
and a formalistic interpretation and application of the law. Even if, for the time being, Europe 
has substantially stayed true to a high standard of human rights protection, the quest for more 
security by Governments might set them on a collision course with supranational Courts and 
their functionalist approach to human rights protection.
Keywords: non-State actors and illegal migration; security and human rights; European and 
US approaches to security; non-State actors’ impact on MENA region and EU; new EU security 
policies.

1. Defining relevant non-State actors for security in the Euro-Mediterranean 
region

Non-State Actors (NSAs) “vary widely in size, organization, motives, goals and resources, 
making the term […] difficult to define” as a matter of international law (Buckley, 2012). 
Moreover, international law deals with NSAs for multiple purposes insofar they participate 
in international legal processes. As a result, there is no comprehensive international legal 
framework and fragmentation and uncertainty are commonplace among law-makers, scholars 
and analysts. The broadest notion holds that “all entities different from States are non-state in 
nature” (Clapham, 2009), including international organizations (IOs). It is a general definition 
that suits the purpose of this Article even though narrower definitions exist.

This Article focuses on three NSAs that — from different perspectives and for different 
reasons — all have an influential impact on political processes within the Euro-
Mediterranean region: organized armed groups (OAGs) as the armed or military wing 
of a non-State party to an armed conflict (Melzer, 2009); organized armed groups (OAGs) 
and terrorist organizations. All of them are addressee of international law because of 
their impact and interaction with legal values shared and protected by the international 
community, including those related to illegal migration.

No international treaty explicitly defines what an OAG is even though State practice 
and international jurisprudence have highlighted some distinctive elements. According to 

 1	 This Article is the result of research carried out by the Author within the Jean Monnet Network POWERS 
(Peace, War and the World in European Security Challenges) co-funded by the Erasmus+ Programme of the 
European Union (http://powers-network.vsu.ru/en/home/). This publication reflects the views only of the 
author, and the Commission cannot be held responsible for any use which may be made of the information 
contained therein.
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the ICRC’s interpretive guidance in the field of international humanitarian law (IHL), it is 
a collective entity (i. e., a group) other than State armed forces that “develop a sufficient 
degree of military organization to conduct hostilities on behalf of a party to the conflict, 
albeit not always with the same means, intensity and level of sophistication as State 
armed forces” (Melzer, 2009). A minimum level of organization and the ability to wage 
armed violence is required and once that armed confrontation is protracted and intense, 
then there exists a situation of “armed conflict” under international law and relevant IHL 
provisions applies. Non-State parties to a conflict, to whom OAGs are often affiliated as 
armed or military wing, are heterogeneous: rebels, insurgents (groups controlling a part 
of the territory of the State against which are in conflict), national liberation movements 
(groups representing peoples fighting against colonial and alien occupation and against 
racist regimes in the exercise of their right of self-determination), de facto governments 
(groups exercising direct control over territory and population and operating similarly 
to a State providing public services), etc.

The UN Convention against Transnational Organized Crime, UNCTOC, provides the 
most universal and comprehensive definition of OCG in Article 2(a): a “structured group 
of three or more persons, existing for a period of time and acting in concert with the aim 
of committing one or more serious crimes or offences […] in order to obtain, directly or 
indirectly, a financial or other material benefit” (i. e., mafia, drug cartels, etc.). For Article 
2(b), then, “serious crime” are offences “punishable by a maximum deprivation of liberty 
of at least four years or a more serious penalty” (also participation in an organized 
criminal group, laundering of proceeds of crime, corruption, and obstruction of justice 
are criminalized by the UNCTOC) while Article 2(c) defines a group as “structured” when 
it is not “randomly formed for the immediate commission of an offence and [it] does not 
need to have formally defined roles for its members, continuity of its membership or a 
developed structure”. Albeit the UNCTOC only applies to “transnational organized crime”2, 
OCGs involved in the business of illegal migration (trafficking in persons and smuggling 
of migrants) within European and MENA regions are almost always “transnational” in 
their nature or activities. Accordingly, they are covered by UNCTOC and transnational 
criminal law, that is to say the “law that suppresses crime that transcends national 
frontiers” (Boister, 2012) through the unified criminalization of the most serious crimes, 
the harmonization of their definitions and related measures of crime prevention and 
suppression (confiscation, seizure, special investigative techniques, etc.) within the 
domestic legal systems and the promotion and enhancement of international judicial and 
police cooperation for purposes of confiscation, extradition, mutual legal assistance, joint 
investigations, law enforcement, collection, exchange and analysis of information, etc..

Terrorism is perhaps the most challenging definition because there is no agreement 
in international law. There is political consensus in the UNGA (1994) on which criminal 
acts, methods and practices constitute “terrorism”, e. g. those “intended or calculated 
to provoke a state of terror in the general public […] whatever the considerations of a 
political, philosophical, ideological, racial, ethnic, religious or any other nature that 
may be invoked to justify them”. Yet, the problem is to draw a distinction between 

 2	 Article 3(2) (“An offence is transnational in nature if: (a) It is committed in more than one State; (b) It 
is committed in one State but a substantial part of its preparation, planning, direction or control takes place 
in another State; (c) It is committed in one State but involves an organized criminal group that engages in 
criminal activities in more than one State; or (d) It is committed in one State but has substantial effects in 
another State”).
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terrorism (and terrorist organizations) and armed conflicts (and OAGs), including OAGs 
fighting against foreign occupation for self-determination and national liberation. The 
distinction has major and obvious consequences in terms of political legitimacy and 
governing legal regimes. Violent acts committed by non-State parties (and affiliated 
OAGs) in situations of armed conflicts are not covered by international law on terrorism 
(multilateral counter-terrorism conventions and protocols, transnational criminal law, 
etc.) but by IHL (UNODC, 2012). Serious breaches of IHL are not “terrorist acts” but 
amount to “war crimes” (including the war crime of terror). However, there is no impunity 
under IHL for “terrorist acts” committed in armed conflict because “IHL already provides 
a strong legal framework […] and expressly prohibits terrorist acts in all instances” 
of armed conflicts (Ojeda, 2016). Adding “an additional layer of incrimination at the 
international level [e. g., counter-terrorism provisions and transnational criminal law] to 
all acts committed by NSAGs, regardless of their lawfulness under IHL […] would reduce 
the likelihood of obtaining respect for IHL even further” (Ojeda, 2016). It is no surprise 
that negotiations on the draft of the Comprehensive Convention against International 
Terrorism — in progress since 1996 within the Ad Hoc Committee established by UNGA 
Resolution 51/210 of 17 December 1996 and the UNGA Sixth Committee — are deadlocked 
in practice and substantial progress towards an agreed-upon legal framework is impeded. 
Since 1963, however, 19 international legal instruments on terrorist acts (Conventions 
and protocols) have been adopted even though none of them provides a comprehensive 
definition of terrorism and they only focus on acts, offences and methods related to 
their specific subject-matters (civil aviation, internationally protected persons, nuclear 
material, maritime navigation, financing of terrorism, etc.).

2. Non-State actors’ impact in MENA region and resulting consequences for 
Europe in terms of illegal migration

All these NSAs play a direct role and have a major impact on the dynamics of MENA 
region and of some key countries such as Libya and Syria. Serious consequences also stem 
from NSAs-driven dynamics in the MENA region for the neighbouring European region. 
Security in the whole area is seriously affected or threatened. The overall scenario is quite 
complex and multifaceted and old and new root causes contribute to the current situation.

OAGs, terrorist organizations, and OCGs are the main players of recent and current armed 
conflicts, violence and instability in Libya and Syria. Sometimes with the support of third 
entities, including foreign States, OAGs have caused, ignited or contributed to the NIACs 
which had been crippling Libya and Syria for a long time. The power vacuum resulting from 
the weakening of the Governments engaged in a series of armed conflicts on their own 
territory provided terrorist organizations and hardliners “with an advantageous operational 
environment” (Stigall & Blakesley, 2015–2016) and safe havens “to organize, plan, raise 
funds, communicate, recruit, train, transit, and operate in relative security” (U. S. Department 
of State, 2018) to advance their political agenda and hit scores of innocent targets on site 
or elsewhere, including European citizens and cities. Instability and widespread violence 
tearing these regions apart also provided welcome opportunities for the OCGs. In fact, 
ungoverned or ill-governed areas allow OCGs to develop, run, and strengthen their illicit 
traffic of persons, narcotics, and any other good along routes that are often exploited 
also by terrorist organizations and hardliners to move freely. Transnational organized 
crime activities (trafficking in persons and smuggling of migrants, narcotics, firearms, 
environmental resources such as wildlife and timber, illegal trafficking of waste including 



27Южно-российский журнал социальных наук. 2019. Т. 20. №1South-Russian Journal of Social Sciences, 2019, 20 (1)

Bargiacchi P. Non-state actors and illegal migration: a new european approach to security policies

hazardous waste, etc.) benefit from regions under stress and institutional weakness and, in 
turn, threaten their governance and stability. All these NSAs benefit from on-going situation 
in Libya and Syria. Collusion between OAGs and OCGs fuels terrorism and plunders natural 
resources and there is a strong “interplay between conflicts, both current and recent, as 
well as global trafficking flows [and in particular] when rebels gain exclusive control of 
a portion of a country [those areas] often become trafficking hubs and retail centres for 
all manner of illicit goods and services” (UNODC, 2010). Since the beginning of armed 
conflicts in Libya and Syria, trafficking in persons and smuggling of migrants have been 
among the most lucrative activities for OCGs and OAG and have also raised the threat of 
terrorist border infiltration in MENA countries and in Europe by hiding among migrants 
entering illegally. The “crime-terror” nexus has benefited most from irregular migrant 
movements pushed by armed conflicts and instability in the MENA region towards Europe: 
“relationships between organisations range from contracting services and the appropriation 
of tactics, to complete mergers or even role changes” and irregular migration has provided 
“financial opportunities to criminal enterprises [and] terrorist organisations [that] have 
worked with and sometimes emulated organised crime syndicates through involvement 
in the trafficking of drugs, people, weapons and antiquities” (Sumpter & Franco, 2018).

As a result, OCGs, OAGs and terrorism (i. e., crime, armed conflicts, and violence) are 
both means and push factors for illegal migration flows as well as safe and wealthy 
Europe is a pull factor for all refugees escaping persecutions, asylum seekers fleeing 
armed conflicts, violence and human rights violations, and economic migrants looking 
for a better life elsewhere. In countries of origin (Syria and, to a certain extent, Libya) and 
transit (Libya and, to a certain extent, Turkey) irregular migration impacts in terms of 
political, economic and institutional instability. In countries of destination (EU Member 
States) the impact of irregular migration concerns how they have affected perceptions 
of security threats and have changed or are changing the European approach to security 
threats and policies.

3. Perceptions of illegal migration in Europe and some key elements for policy-
making in the field of security

For a number of years Europe has been the destination of irregular migration flows. In 
2007–2013, the number of yearly illegal border crossings in the EU was around 150.000. 
In 2014–2016, the number increased significantly, with the highest number of arrivals 
recorded in 2015 (1.800.000 persons) and 2016 (more than 500.000). Since then, however, 
the number of illegal border crossings has fallen dramatically due to new EU security 
policies, including the 2016 deal with Turkey and the 2017 bilateral protocol between 
Italy and Libya. Arrivals in Greece and Italy have greatly reduced (in 2018, detections 
on the Central Mediterranean route to Italy plunged 80% compared to 2017); and 
notwithstanding, although human traffickers constantly change their routes overall 
numbers are sharply down from their 2015–2016 peak. The EU Frontex Agency estimates 
that in 2018 the number of irregular crossings has been at the lowest level in 5 years 
(150.000), falling by a quarter compared with 2017 and being also 92% below the peak 
of migratory crisis in 2015 (Frontex, 2019). As of January 16, 2019, arrivals in Europe 
amount to 4.449 (IOM, 2019). These figures demonstrate that migratory flows are not 
set to increase in the future and the phenomenon is no longer alarming for Europe.

Nevertheless, reactions and concerns among European institutions, politicians and 
citizens have been significant in terms of new preventive and repressive policies, 
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principles and rules. For EU Commission (2015a) and Member States illegal migration 
may constitute a serious threat to public policy and internal security, at least in case of 
«uncontrolled influx of high numbers of undocumented or inadequately documented 
persons, not registered upon their first entry to the EU». Illegal migration might then 
justify the application of extraordinary measures such as the reintroduction of checks 
at European internal borders. Another great concern in terms of security is that illegal 
migration may also be exploited by hardliners, terrorists and criminals to sneak into 
Europe amid migrants. As a matter of politics and society, some political parties across 
Europe have put illegal migration at the top of their political agendas also blaming it for 
threatening European and national social identities and thousands of jobs that should 
be only reserved for European workers. Advancing populist or nationalist agendas, these 
political parties are gathering support in certain press circles and sections of public 
opinion and have greatly contributed to developing and heightening the often misleading 
but nonetheless widespread perception among Europeans that immigration is an actual 
and serious threat to security and welfare.

For the purpose of its analysis, this article only focuses on how the EU security policy is 
changing for addressing threats and challenges related to illegal migration. The elaboration 
of security policies on behalf of States and IOs is influenced, among other factors, by the 
basic approach to security and by the way courts and government institutions interpret 
and apply legal rules and factual circumstances. The main consequence of the many 
interaction options between these two factors affects and shapes the balance between 
human rights and security. For decades, the European way to address security threats 
has been characterized by functionalism and absolute prevalence of human rights over 
security concerns. This Article posits that this approach is changing and that Europe is 
learning some lessons on security from the United States. To this end, this Article will 
first explore the main differences between European and US approaches and will then 
explain how they are slowly narrowing.

3.1. Balancing human rights with security and granting or limiting judicial 
review

As regards the basic approach to security, in Europe security is certainly a core issue 
but it is however guaranteed within a more comprehensive framework of other values 
and interests in which human rights are equally if not more important. No balancing 
test between human rights and security is allowed. “Even in times of emergency or 
war”, States cannot balance the security risk with the risk that fundamental rights 
might be infringed by security or migration-related measures (ECtHR, 1996). The ban 
was articulated by the European supranational courts (European Court of Justice, ECJ; 
European Court of Human Rights, ECtHR), it is always upheld and it also applies to aliens 
who illegally arrive, enter and reside within the EU regardless of their status (asylum-
seeker, displaced person, migrant, suspected or sentenced person), of measure sought 
(return, removal, extradition to another EU or foreign State) and of charges brought 
(deportation orders are stayed even when issued against aliens playing an active role 
in terrorist organizations and threatening national security) (ECtHR, 2008). Primacy of 
law and judicial interpretation are absolute and politics must defer to the opinion of the 
Judiciary. European supranational courts vindicate their right to “ensure the review, in 
principle the full review, of the lawfulness of all Union acts in the light of the fundamental 
rights”. Not even “overriding considerations” concerning the security of the EU or its 



29Южно-российский журнал социальных наук. 2019. Т. 20. №1South-Russian Journal of Social Sciences, 2019, 20 (1)

Bargiacchi P. Non-state actors and illegal migration: a new european approach to security policies

Member States can hinder or limit judicial review insofar as it remains “indispensable to 
ensure a fair balance between the maintenance of international peace and security and 
the protection of the fundamental rights and freedoms of the person concerned” (ECJ, 
2013). Not even the UNSC binding resolutions can displace application and enforcement 
of human rights. In fact, their primacy is recognized only if resolutions are “in line with 
human rights” (ECtHR, 2011).

In the United States, instead, security is so important that human rights may be severely 
limited. The balancing test between human rights and security is allowed so far as to 
permit the extrajudicial killing abroad of a US citizen who is a senior operational leader 
of al-Qaida (U. S. Attorney General, 2013; U. S. Department of Justice, no date)3 or the 
indefinite detention without charge or trial of Guantanamo detainees (U. S. President, 
2016)4. The balancing test also governs the expedited removal procedure by which an 
alien can be denied entry and physically removed from the US because border security 
is “critically important” to national security and “aliens who illegally enter the United 
States without inspection or admission present a significant threat to national security 
and public safety” (U. S. President, 2017). In Peralta-Sanchez the balance was between “the 
nature of the private interest at stake” (the claim for the Fifth Amendment due process 
right to counsel) and “the government’s interest, including the additional financial or 
administrative burden” the granting of such right would impose on the government 
(costs of detention, government’s lawyers, “pay for the increased time the immigration 
officer must spend adjudicating such cases, distracting the officer from any other duties”, 
etc.) (USCA, 2017)5. The Peralta-Sanchez ruling held that individuals facing expedited 
removal procedure have no right to counsel or to a hearing before an immigration judge 
because even though they have “technically effected entry into the United States” they 
only “have a limited interest at stake” having not been present “for some period of time 
longer than a few minutes or hours” on the US soil (USCA, 2017). It is just a formalistic 
matter of time and, as time does not go by, throughout the procedure aliens are treated 
as if they were not within the US for the purposes of applying some constitutional rights. 
As a result, the scope of human rights protection narrows because it cannot thwart 
government’s goal to exclude quickly inadmissible aliens. In cases of national security, 
foreign affairs, and immigration, human rights must often yield to security as well as the 
judicial power should yield, in principle, its competence to the Executive power under 
the long-established judicial deference doctrine.

In immigration cases judicial deference “is particularly powerful […] because ‘the 
power to expel or exclude aliens [is] a fundamental sovereign attribute exercised by 

 3	 The U.S. Attorney General stated that extrajudicial killings are lawful if the US Government “has 
determined, after a thorough and careful review, that the individual poses an imminent threat of violent 
attack against the United States” because the Government has the right to use lethal force “to protect the 
American people from the threats posed by terrorist” when capture is not feasible.

 4	 Guantanamo detainees “who cannot safely be transferred to third countries” are subject to continued 
indefinite detention without charge or trial because their detentions “remains necessary to protect against a 
continuing significant threat to the security of the United States”.

 5	 Rufino Peralta-Sanchez (a Mexican citizen arrested in 2014 for illegal entry through the U.S.-Mexico 
border) “was convicted [...] of illegal reentry in violation of 8 U.S.C. § 1326. The predicate for his illegal reentry 
count was his expedited removal in 2012. Peralta argues that his expedited removal was fundamentally 
unfair and thus cannot serve as the basis of the illegal reentry count, because he was neither entitled to hire 
counsel [...] We [the USCA] find that Peralta had no Fifth Amendment due process right to hire counsel in the 
expedited removal proceeding [and affirmed] his § 1326 conviction and sentence for illegal reentry” (USCA 
2017, p. 3).
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the Government’s political departments largely immune from judicial control’” (USCA, 
2017). Of course, all of this does not mean that American judges have abdicated their 
constitutional functions and it is not unusual for judges to review and struck down 
executive orders. Nevertheless, it is undeniable that in the United States human rights 
protection and judicial review over Government are more limited than in Europe.

3.2 Interpreting legal rules and facts: European functionalism vs. American 
formalism

As regards the way courts and government institutions interpret and apply legal rules 
and factual circumstances, European supranational courts have a functional rather than 
a formalistic approach. In the field of human rights, “European functionalism” means 
that legal interpretation is closer to the spirit of the law (teleological interpretation) 
than to the letter of the law (literal interpretation). To uphold and fully implement the 
spirit of human rights legislation, rules and facts in situations concerning human rights 
are carefully assessed for the purpose of granting the widest possible protection. As a 
result, functionalism often extends human rights protection and it almost always makes 
it possible to link the exercise of governmental authority (especially abroad) and the 
application of law and attributability of responsibility. Whenever European judges are 
called upon to protect human rights, they always apply the “reality on the ground test” 
and reject literal or formalistic interpretations of the law. Under this test, situations 
concerning human rights are always carefully assessed in detail and with regard to the 
actual reality in order to detect any possible real risk of human rights violations. As a 
result, States are usually held accountable for their actions wherever in the world those 
actions may have been committed or their consequences felt.

In case of return and removal of illegal aliens, for instance, the “reality on the ground 
test” rules out any probative value to the fact that the receiving State is party to 
relevant international human rights treaties (ECtHR, 2012)6. Sending States must always 
demonstrate that receiving States are “safe countries” where human rights are generally 
and consistently protected and there are no substantial grounds “for believing that there 
was a real risk that the applicants would be subjected” to torture, inhuman or degrading 
treatment or punishment (EU Directive, 2013)7. The “safe country test” also applies to 
EU Member States because there is no presumption they would respect fundamental 
rights only because they are EU members. Against this background diplomatic assurances 
offered by receiving States to European sending States almost never pass the “reality 
on the ground test”. After a substantial case-by-case assessment, in fact, assurances 
must be enough “detailed”, “reliable” and “specific” and provide “individual guarantees” 
that illegal aliens, if returned, would have their human rights respected (ECtHR, 2014)8. 

 6	 “The existence of domestic laws and the ratification of international treaties guaranteeing respect 
for fundamental rights are not in themselves sufficient to ensure adequate protection against the risk of ill-
treatment where [...] reliable sources have reported practices resorted to or tolerated by the authorities which 
are manifestly contrary to the principles of ECHR”.

 7	 Article 38(1) states that a country is “safe” when “(a) life and liberty are not threatened on account of 
race, religion, nationality, membership of a particular social group or political opinion; (b) there is no risk 
of serious harm as defined in Directive 2011/95/EU; (c) the principle of non-refoulement in accordance with 
the Geneva Convention is respected; (d) the prohibition of removal, in violation of the right to freedom from 
torture and cruel, inhuman or degrading treatment as laid down in international law, is respected; and (e) the 
possibility exists to request refugee status and, if found to be a refugee, to receive protection in accordance 
with the Geneva Convention”.

 8	 “Swiss authorities were obliged to obtain assurances from their Italian counterparts that on their 
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Another consequence is about the extraterritorial scope of non-refoulement principle. 
In line with the UNHCR advisory opinion (2007), “the decisive criterion” for applying the 
principle is whether asylum-seekers “come within the effective control and authority” 
of the State wherever it happens including interdictions at sea. Such interpretation is 
consistent with the overriding humanitarian object and purpose of the principle and 
perfectly matches the European teleological approach to human rights legal instruments.

In the United States, instead, courts and government institutions interpret and apply legal 
rules and factual circumstances according to a formalistic rather than functional approach. 
In the field of human rights, “US formalism” means that legal interpretation is closer to 
the letter of the law (its literal interpretation) than to the spirit of the law (its teleological 
interpretation). To uphold the letter of the law, rules and facts in situations concerning human 
rights are not always scrutinized with due regard to the humanitarian intent underlying 
human rights legislation and the need to protect security may outweigh anything else 
including effective human rights protection. As a result, formalism may sometimes narrow 
human rights protection and it also makes it possible to split the exercise of governmental 
authority (especially abroad) from the application of law and attributability of responsibility. 
The political rationale behind this approach lies in the fact that, according to the former US 
Secretary of War Elihu Root, the Constitution (the law) “follows the flag” (the exercise of 
governmental authority) but at times “doesn’t quite catch up with it” (Jessup, 1938). Such 
formalism explains why the period of time spent by Peralta-Sanchez on the US soil was so 
relevant for the Court of Appeals in order to assess the scope of his human rights and why 
the Supreme Court held that non-refoulement principle did not apply outside the national 
territory and government could return asylum-seekers provided they have not reached or 
crossed national border (for instance, in case of interdiction and return of asylum vessels 
on the high seas). The Supreme Court upheld the formalistic interpretation of the word 
“return” in Article 33(1) of 1951 Refugee Convention advanced by a Presidential Executive 
Order (North, 2011)9. Whilst conceding that such interpretation “may even violate the 
spirit” of the 1951 Convention, the Court however concluded that “a treaty cannot impose 
uncontemplated extraterritorial obligations […] through no more than its general humanitarian 
intent. Because the text of Article 33 cannot reasonably be read to say anything at all about 
a nation’s actions toward aliens outside its own territory, it does not prohibit such actions” 
(USSC, 1993). For the same reason, diplomatic assurances required by the US Government 
before transferring foreign nationals to countries whose human rights record displays a real 
risk of human rights violations are so generic and scant when compared to those required 
by European courts. The United States only gets the promise from the receiving State that 
“appropriate humane treatment measures” (a lower standard than full protection of human 
rights) will be guaranteed but there is no substantive assessment of the real risk of human 
rights violations occurring after the transfer (U. S. Department of Defense, 2015)10. The United 
States only relies on the formal assurance offered by the receiving State and the seeking of 
such formal promise is the only legal requirement to abide by the human rights obligations.

arrival in Italy the applicants would be received in facilities and in conditions adapted to the age of the 
children, and that the family would be kept together [...] Without detailed and reliable information [...] the 
Swiss authorities did not have sufficient assurances [and in case of return] there would accordingly be a 
violation of Article 3 of the Convention”.

 9	 The word “return” in Article 33(1) would only be “referred to the defensive act of resistance or expulsion 
at the border rather than to transporting a person to a particular destination”.

 10	 “The US coordinated with the Government of the United Arab Emirates to ensure these transfers took 
place consistent with appropriate security and humane treatment measures”.
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4. A new European approach to security policies: less judicial review, more 
formalism and a different balance between human rights and security

In the United States formalism is still the main methodology and legal ideology in 
assessing facts and interpreting and applying domestic and international rules. In 
Europe, instead, a process was perhaps set in motion through which differences are 
slowly narrowing and the European approach is coming a little bit closer to the American 
one in terms of management of security threats. In times of growing terrorist threats 
and unprecedented irregular migration flows, there is an increasing securitization of 
European policies and some States are wondering whether the highest level of human 
rights protection afforded by European courts in the last decades is still “sustainable” 
with respect to the need of addressing these threats.

Several elements confirm the growing securitization of European policies:
a) some fundamental principles of EU integration have been amended or suppressed. 

For instance, EU citizens no longer undergo minimum checks when crossing EU external 
borders as well as reintroduction of border controls within Schengen area is no longer a 
truly exceptional measure. Since April 2017 EU Member States must carry out systematic 
and enhanced checks against relevant databases on all persons, including EU citizens, 
at all external borders (air, sea and land borders), both at entry and exit. Moreover, the 
Schengen Borders Code will be updated to better tackle new security challenges and time 
limits for internal border controls will be prolonged to a maximum period of two years;

b) massive-scale data collection, treatment and analysis are being developed and 
implemented to identify unknown likely suspects, create general assessment criteria for 
criminal profiling, build up “stronger and smarter information systems for borders and 
security”, improve quality and efficiency of border crossing processes, and contribute to 
the fight against irregular migration. To this end, the EU Directive (2016) on the use of 
passenger name record, the EU Regulation (2017) establishing the Entry-Exit System and 
the EU Regulation (2018) establishing the European Travel Information and Authorization 
System have been recently adopted;

c) the EU return policy will be revised to make it more effective on the basis of principles 
(for instance, a wider use of swifter and simplified procedures and detention) and goals 
(curbing abuses of asylum procedures, prevent and combat irregular migration, etc.) 
which echo the US return policy (EU Commission, 2017a; EU Commission, 2018a);

d) cooperation with non-EU States to prevent and manage irregular migration is being 
steadily enhanced. The “idea of establishing centers for the ‘external processing’ of asylum 
claims […] actually realized in the Caribbean by the United States and in the Pacific area by 
Australia” is the key element of such policy (Liguori, 2015). Processing centers funded by the 
EU in African countries to identify refugees and hold and turn back migrants are part of the 
more comprehensive concept of “regional disembarkation platforms” whose objective “is to 
provide quick and safe disembarkation on both sides of the Mediterranean of rescued people 
[…], a responsible post-disembarkation process [and] a truly shared regional responsibility 
in replying to complex migration challenges” (EU Commission, 2018b). Those rescued in 
international waters by EU States’ flag vessels would be disembarked in third countries (such 
as northern African countries) provided their consent, their being “safe” and the respect of 
the principle of non-refoulement. The incipient EU offshoring processing policy bears a close 
resemblance to the widely criticized Australian policy of regional resettlement to Nauru 
and Papua New Guinea and increases the risk of human rights violations, of turning a blind 
eye and “of ‘blame shifting’ or ‘passing the buck’ among the various actors” (Liguori, 2015).
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The growing securitization of European security policies underpins a different approach 
to security and a renewed approach to interpreting and applying legal rules which imply 
the adoption of new legal solutions that are typical of the US approach to security threats.

In the first place, a different approach to security implies limiting the full judicial 
review of supranational courts (especially, the ECtHR) that for decades has been the 
quintessential element of the European way to protect human rights. For different 
reasons but with the same goal of better protecting their own security, France, Ukraine 
and Turkey derogated from the obligations under the ECHR. Furthermore, the ECHR 
system will be amended by Protocol no. 15 (all signatory States but Italy and Bosnia and 
Herzegovina have ratified it) and an explicit reference to the principle of subsidiarity and 
the margin of appreciation doctrine will of the ECHR. The reform will shift the present 
balance between national courts and ECtHR in favor of the former because “national 
authorities are in principle better placed than an international court to evaluate local 
needs and conditions” and therefore apply and implement the ECHR (ECHR Protocol, 
2013). Many European States believe, right or wrong, that the ECtHR’s legal understanding 
of the ECHR as a “living instrument” has gone too far and that it expanded rights and 
freedoms too much beyond what the framers of the Convention had in mind in 1950. 
Derogations, reforms and States’ attitude suggest that in times of increasing security 
threats European States feel a degree of unease with the present balance and are looking 
for a different judicial framework.

In the second place, the renewed approach to interpreting and applying legal rules in 
the field of illegal migration seem to distance itself from European functionalism and get 
closer to American-style formalism. After all, turning to formalism is almost inevitable 
once simplification and swiftness of asylum and return procedures and cooperation and 
shared responsibility with third countries become the “key pillars” of European migration 
and return policies. On the one hand, simplification and swiftness are at odds with that 
thorough and careful examination of asylum-seekers and migrants situations required 
by the “reality on the ground test”. On the other, cooperation and partnership with 
African countries require a greater reliance and respect for their sovereignty, assurances 
and commitments. Partnerships inevitably allocate and distinguish tasks, duties and 
responsibilities and this may weaken the European goal to uphold and promote its own 
values “in its relations with the wider world” (Article 3(5), Treaty on European Union) 
and to “develop a special relationship with neighboring countries […] founded on the 
values of the Union” (Article 8(1), Treaty on European Union). The more the EU relies 
on cooperation and assurances from third countries, the less it can command respect for 
universality of human rights standards. Outsourcing human rights protection inevitably 
lowers these standards and it might lead Europe to turn a blind eye or claim no liability 
for violations occurring abroad.

A couple of latest developments in the field of illegal migration support these findings:
1) on September 2015, the European Commission proposed the establishment of a 

EU common list of safe countries of origin (EU Commission, 2015b). Applications for 
international protection lodged by nationals of safe countries would be fast-tracked for 
allowing faster returns if refused. The safe-country assumption could actually make the 
assessment of the application too fast and cursory and the need for faster returns could 
prevail over the effective protection of human rights. In this respect, it is thought-provoking 
the Action Plan to support Italy in reducing migratory pressure presented by the European 
Commission on July 2017. The Commission urged Italy to develop “a national list of ‘safe 
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countries of origin’, prioritizing the inclusion of the most common countries-of-origin 
of migrants arriving in Italy” (EU Commission, 2017b). The logic behind safe countries 
lists seems reversed and undermined. Third countries should be included on the list 
following a thorough and careful assessment of their being “safe”. In this case, however, 
the inclusion depends — or, at least, seems depending — on the fact that certain countries 
are the most common countries-of-origin of migrants arriving in Italy. The real aim seems 
to be to reduce migratory pressure and protect European security at any cost rather than 
to curb abuses of asylum systems (clearly unfounded claims, subsequent applications, 
etc.). The case of Nigerian nationals is a telling example. In 2016 Nigeria was one of the 
most common countries-of-origin of migrants arriving in Italy and the recognition rate of 
asylum application lodged by its nationals (more than 47,000) was so low (8% in the first 
three quarters) that the abuse of the asylum system was seemingly clear. However, the IOM 
“estimates that 70% of the Nigerian women and children who arrived in Italy in 2015 and 
the first five months of 2016 were victims of trafficking” (Council of Europe, 2017). The stark 
contrast between data exposes a failure in the Italian asylum system notwithstanding the 
application of ordinary asylum procedures. If Nigeria were included in the safe countries 
list, accelerated and streamlined asylum procedures would then apply and the risk of not 
being able to identify a victim of trafficking would become considerably greater;

2) on March 2016, the EU and Turkey issued a joint statement (EU-Turkey Statement, 
2016) in order to have all irregular migrants crossing from Turkey into Greek islands 
returned to Turkey. The European Council and the European Commission deny any 
binding value to the Statement because it would only be a press communique setting 
political commitments as allegedly proved by the use of the word “statement” instead of 
“agreement”. This interpretation runs counter to the reality on the ground. The content 
of the Statement “action points, thereby enumerating the commitments to which the 
parties have consented”, the active involvement of EU Institutions in its implementation 
and relevant international law suggest that it is an international binding agreement (Gatti, 
2016). Even the ECJ (2017a) qualified the Statement as a binding international “agreement” 
although it eventually held that the agreement “cannot be regarded as a measure adopted 
by the European Council” or the EU but by the EU Member States in their own capacity. 
The thin and somewhat ambiguous distinction drawn by the ECJ between EU agreements 
and EU Member States agreements reveals a formalistic approach that would have been 
unthinkable just a few years ago in Europe. Formalism underpinning the EU-Turkey 
Statement is also demonstrated by generic assurances contained therein such as that 
returns take place “in full accordance with EU and international law”, “all migrants will 
be protected in accordance with the relevant international standards and in respect of the 
principle of non-refoulement”, and “any application for asylum will be processed individually 
by the Greek authorities”. Assurances of this kind are more similar to the (formal) ones 
sought by the US Government than to the (substantive) ones required by the European 
supranational courts. EU Commission’s responses to the criticism that “the EU-Turkey 
Statement might serve as a blueprint for human rights violations” (de Vries, 2018; Council 
of Europe, 2016) appear equally generic insofar as the Commission confirms that returns 
“are carried out strictly in accordance with the requirements of EU and international law, 
and in full respect of the principle of non-refoulement” and the situation in the Turkish 
centers “complies with required standards” (EU Commission, 2017c). The Statement ends 
up almost appearing a political escamotage and a legal shortcut to institutionalizing the 
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US‑style scant diplomatic assurances, avoiding a strict application of EU and international 
law of human rights and achieving at any cost the goal of halting irregular migration flows.

5. Conclusions
The impact of NSAs such as OAGs, OCGs and terrorist groups on MENA region is twofold. 

They fuel instability, crime, violence, and armed conflicts in the region and turn into push 
factors, if not means or vehicle, for illegal migration towards Europe where it is often perceived, 
right or wrong, as a serious threat to security. The EU response to migration is therefore 
evolving. Following decades of strong and wide protection of human rights in any situation, 
Member States and the European Commission are seeking for a new and different balance 
between human rights and security. It seems as if States and Commission are nowadays 
ready to trade some political idealism and legal functionalism in the field of migration and 
human rights for more political pragmatism and legal formalism in the field of security. 
Derogations and reform of the ECHR and Schengen system, the recast of return policy, the 
ambiguous legal nature and paternity of the EU-Turkey Statement, and the increasing reliance 
on partnerships with third countries are emblematic clues of this new approach to security 
marked by some US‑style features such as a more limited judicial review and a formalistic 
interpretation and application of the law. Even if, for the time being, Europe has substantially 
stayed true to a high standard of human rights protection, the quest for more security 
especially by Governments might set them on a collision course with supranational Courts 
and their functionalist approach to human rights protection. The first testing ground might 
be the lawfulness of cooperation with third countries. EU Institutions and Member States 
have been accused of complicity and/or “contactless responsibility” in abuses committed in 
Libya against migrants and applications have been lodged before the ECtHR (Moreno-Lax & 
Giuffré, forthcoming; Mackenzie-Gray Scott, 2018). Should the Strasbourg Court uphold these 
charges, how would governments react? Would they respect the ruling as always happened 
in the past or take a challenging stance as Visegrad States did in the affaire of mandatory 
relocation of asylum seekers decided by the ECJ (2017b)?
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Аннотация. Влияние негосударственных акторов, таких как организованные вооружён-
ные группы (ОВГ), организованные криминальные группы (ОКГ) и  террористические 
группы на регион Европейского Средиземноморья является двояким. Они разжигают 
нестабильность, преступность, насилие и вооружённые конфликты в этом регионе и ста-
новятся провоцирующим фактором, и даже средством, нелегальной миграции в Европу, 
где этот феномен зачастую воспринимают как серьёзную угрозу безопасности. Это обу-
славливает реакцию ЕС на миграцию и соответствующую политику безопасности. После 
многих лет всесторонней борьбы за права человека, европейские страны стремятся най-
ти новое, отличное от прежнего, равновесие между правами человека и безопасностью. 
Создаётся впечатление, что сегодня страны Евросоюза готовы сменить политический 
идеализм и правовой функционализм в сфере миграции и прав человека на прагматизм 
с большим политическим уклоном и на правовой формализм в области безопасности. 
Символично, что в  этом новом подходе к  политике безопасности просматриваются 
некоторые черты американского правосудия (более ограниченный судебный надзор, 
а также более формальная интерпретация закона и его применение. Даже несмотря на 
то, что в настоящее время Европа в значительной мере остаётся приверженной высоким 
стандартам защиты прав человека, стремление правительств европейских стран к более 



39Южно-российский журнал социальных наук. 2019. Т. 20. №1South-Russian Journal of Social Sciences, 2019, 20 (1)

Bargiacchi P. Non-state actors and illegal migration: a new european approach to security policies

высокому уровню безопасности может привести их к столкновению с наднациональны-
ми судами и с функционалистским подходом последних к защите прав человека.
Ключевые слова: негосударственные акторы и  нелегальная миграция; безопасность 
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